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PREFACE.

—_—

THIS book has been called “ A Digest of the Law of Libel
and Slander,”” because an attempt has been made to state the
law on each point in the form of an abstract proposition, citing
the decided cases in smaller type merely as illustrations of that
abstract proposition.

Every reported case decided in England or Ireland during the
last fifteen years has been noticed. Every case reported in
England during this century has, I believe, been considered and
mentioned, unless it has either been distinctly overruled or has
become obsolete by a change in the practice of the Courts or
by the repeal of some statute on which it depended. The
earlier cases have been more sparingly cited, but I think no
case of importance since 1558 has been overlooked. The
leading American decisions have also been referred to, and
whenever the American law differs from our own, the distinction
bas been pointed out and explained. Canadian and Australian
decisions have also been quoted, whenever the English law was
doubtful or silent on the point. The cases have been brought
down to the early part of January, 1881.

It would be of but little use to place all these decisions before
the reader and leave him to draw his own conclusions. A
huge collection of reported cases piled one on the top of the
other is not a legal treatise, any more than a tumbled pile of
bricks is a house. I have throughout attempted to strike a
balance, as it were, and state the net result of the authorities.
But this is a process requiring the greatest care and much
expenditure of time. When I commenced this book in 1876, 1
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did not at all realize the amount of labour which was requisite
in order to ascertain the law and state it clearly in an abstract
form.

It is often very difficult to determine whether or no a decision
has ceased to be a binding authority : our judges in the present
day seldom expressly overrule a previous decision ; they com-
ment on it, distinguish it, explain it away, and then leave it
with its lustre tarnished, but still apparently a binding authority
should identically the same facts recur. There is no rule which
decides how long the process of “blowing upon” a case must
continue before it may be considered overruled. Whenever
guch a case has been cited, I have always referred the reader to
the places where it has been criticized, adding however my own
opinion as to the effect of such criticism on the authority of
the case. And in many places it has been necessary to review
the cases in a note, showing how they bear one on another, and
justifying the view which I have taken of their result. Such
notes are printed in a medium type, smaller than that devoted
to the abstract propositions of the Digest, larger than the
Illustrations which follow them.

In thus ascertaining the principles underlying the various
decisions, no assistance whatever has been derived from any
previous book on the Law of Libel and Slander. No such book
has been written on the same plan. For all conclusions of law
herein stated, I am, of course, solely responsible.

My object throughout has been to save the reader trouble.
All the references to every decision have always been cited.
All considerations of style, &c., have been sacrificed to clearness
and convenience. I have abruptly changed from the third to
the first or second person, whenever there was any possibility
of mistaking the antecedent of any pronoun. It is sometimes
difficult to follow A., B, and C,, through a long sentence: it is
easier to distinguish between “I” “you,” and “he” Again,
whenever I have been in doubt whether the law on a particular
subject should be noticed in one chapter or in another, I have
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invariably stated it in both. Thus, nearly the whole of the
chapter on Malice will be found scattered up and down the long
chapter on Privilege. So, too, for the sake of practical con-
venience, all the cases as to the Innuendo and the construction
to be put on Defamatory Words, have been collected in
Chapter III. In Chapter XIL all the law as to Husband and
Wife, Principal and Agent, &c., &c., has been gathered together
under the somewhat stilted but convenient title of The Law of
Persons. A separate chapter has been devoted to the subject of
Costs. In the chapters on Blasphemous and Seditious Words,
I bave not hesitated to express freely my conviction that many
of the early decisions would not be followed in the present day.

One difficulty connected with the subject-matter of the book
I have endeavoured to avoid, by restoring the word “ malice ”’
to its simple and ordinary meaning. The distinction between
“malice in law’ and “malice in fact” is of comparatively
recent origin. “ Malice in law ” is the vaguest possible phrase;
it merely denotes “absence of legal excuse.” The plaintiff is
never called on to prove the existence of “malice in law ;" the
defendant has to show the existence of some legal excuse. In
short, to say that a libel must be published ‘“ maliciously,”
means merely that it must be published “on an unprivileged
occasion.” I have therefore abandoned this technical and ficti-
tious use of the word. Throughout this book (to use the words
of Brett, LJ., in Clark v. Molyneux, see p. 266) “* Malice’
does not mean ‘malice in law,” a term in pleading, but actual
malice, that which is popularly called malice.”

The second part of the book is devoted to Practice, Pro-
cedure, and Evidence. I have fought both a civil action and a
criminal trial through from beginning to end, giving practical
hints to each side. Chapter X. is in short a manual of the
practice in an action of tort under the Judicature Act. I have
taken up the subject at an earlier point than is usual in law
books, and have submitted to the plaintiff certain matters which
he should carefully consider before he issues his writ (p. 449).

.



viii PREFACE.

In the Appendix will be found a full collection of Precedents
of Pleadings, both in Civil and Criminal cases. Some are drawn
from the reports; others are hypothetical cases of my own in-
vention ; but the mujority are pleadings in actions in which
friends of mine, or I myself, have been professionally engaged.

In June, 1880, appeared the Report of the Select Committee
of the House of Commons appointed to inquire into the Law of
Newspaper Libel. I have ventured to deal seriatim with the
three recommendations contained in this Report, and to express
my opinion thereon (pp. 261, 391, 531). A copy of the Report
will be found in Appendix B. (p. 662).

In conclusion, I have to acknowledge my great obligation to
my learned friend, Mr. Wurtzburg, of Lincoln’s Inn, who has
kindly revised the proofs of this book, added all the references
to the various reports, and prepared the elaborate Table of Cases
at the commencement of the volume.

‘W. BLAKE ODGERS.

5, HARe Court, TeEMPLE, E.C.
February, 1881.
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PART 1.

—_——

THE LAW OF LIBEL AND SLANDER.

CHAPTER I

INTRODUCTORY.

No man may disparage the reputation of another.
Every man has a right to have his good name maintained
unimpaired. This right is a jus ¢ rem, a right absolute
and good against all the world.

Words which produce any perceptible injury to the
reputation of another are called DEFAMATORY.

b Defamatory words, if false, are actionable.

False defamatory words, if written and published,
constitute a libel ; if spoken, a slander.

Words which merely might tend to produce injury to
the reputation of another are not defamatory, and even
though false are not actionable, unless as a matter of
fact some appreciable injury has followed from their use.

On the other hand, words which on the face of them
must be injurious to the reputation of the person to
whom they refer, are clearly defamatory, and, if false,
are actionable, without proof that any particular damage
has followed from their use.

Tllustrutions.

To say “A. is a coward,” or “a liar,” or “a rascal,” is ‘not defamatory,

unless it can be proved that some one seriously believed and acted on the
B
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assertion, to the prejudice of A. Such words, though false, are not action-
able without some evidence to show that A.’s reputation has as a matter of
fact been actually impaired thereby. De minimis non curat lex.

To say of B. :— He forged his master’s signature to a cheque for £100,”
is clearly defamatory, and, if false, actionable. It must injure B.’s reputa-
tion to bring such a specific charge against him.

In any given case, the fact that the words employed
by the defendant have perceptibly injured the plaintiff’s
reputation may be either

(i.) presumed from the nature of the words them-
selves ; or,

(ii.) proved by evidence of their consequences.

(i.) It will be presumed from the nature of the words
themselves,

(e) If the words, being written and published or
printed and published, are in any way disparag-
ing to the plaintiff or tend to bring him into
ridicule and contempt.

(2) If the words, being spoken,

(1.) charge the plaintiff with the commission of
some indictable offence ;

(2.) impute to the plaintiff a contagious dis-
order tending to exclude him from society;

(8.) are spoken of the plaintiff in the way of
his profession or trade; or disparage him
in an office of public trust.

In all these cases the words are said to be actionable
per se, because on the face of them they clearly must
have injured the plaintiff’s reputation.

(ii.) But in all other cases of spoken words, the fact
that the plaintiff’s reputation has been injured thereby,
must be proved at the trial by evidence of the con-
sequences that directly resulted from their utterance.
Such cvidence is called ¢ Evidence of special damage,” as
distinguished from that general! damage which the law
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assumes, without express proof, to follow from the
employment of words actionable per se.

Tlustrations.

To say of A. “ He is a forger and a felon;” or “ He hath the French
Pox ;7 to call a physician a quack, a tradesman a bankrupt, or a lawyer a
knave ; to say of a magistrate that he is a corrupt judge; is in each case
actionable without proof of special damage. A fortiori, if the words be
written, or printed, and published.

But to call a man a cheat, a rogue, and a swindler, or to call a woman an
adulteress, is not actionable, without proof of special damage, if the words
be spoken only ; but is actionable per se, if the accusation be reduced into
writing and published to the world.

Thus the presumption that words are defamatory arises much
more easily in cases of libel than in cases of slander. Many
words which if printed and published would be presumed to
have injured the plaintiff’s reputation, will not be actionable
per se, if merely spoken. The reasons for this distinction are
obvious :—

1. Vox emissa volat ; litera scripta manet. The written or
printed matter is permanent, and no one can tell into whose
hands it may come. Every one now can read. The circulation
of a newspaper is enormous, especially if it be known to contain
libellous matter. And even a private letter may turn up in
after years, and reach persons for whom it was never intended,
and "so do incalculable mischief. Whereas a slander only
reaches the immediate bystanders, who can observe the manner
and note the tone of the speaker,—who have heard the
antecedent conversation which may greatly qualify his asser-
tion,—who probably are acquainted with the speaker, and
know what value is to be attached to any charge made by him;
the mischief is thus much less in extent, and the publicity less
durable.

2. A slander may be uttered in the heat of a moment, and
under a sudden provocation ; the reduction into writing, and
the publication, of a libel show greater deliberation and malice.

3. A third reason is sometimes given, that a libel is more
likely to lead to a breach of the peace. But I doubt if this is

s0. A man would be more tempted to personally chastise a
B2
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villain who slandered him to his face, than a libeller who
lampooned him in the papers. Even if it were so, it would
tend to explain why libel is a crime and slander not, rather
than to account for the distinction just pointed out.between
the evidence required in the respective civil actions. For this
is a further important difference between Slander and Libel:
that for every libel criminal proceedings may be taken by way
of information or indictment, if the person defamed does mnot
desire damages : whereas a slander, unless it be blasphemous,
seditious, or obscene, is not criminal at all.

Neither do the first two reasons assigned appear any more
satisfactory to Mr. Starkie than this last one does to me. He
urges with great force in his Commentary prefixed to “ Folkard
on Slander and Libel,” 4th edition, p. 28, that the distinction
taken by our law between slander and libel in this respect
“ must be regarded as an absolute peremptory rule, not founded
on any obvious reason or principle. If damage is to be pre-
sumed from publishing such a charge in writing, why is not
some damage also to be presumed from publishing the fact
orally ? The extent of publicity, and quantity of damage to be
presumed in the one case rather than in the other, is obviously
casual and uncertain, and rather affects the measure and
quantum of damages than any principle of civil liability.”
And so again on p. 31, “the extent of mischief merely affects
the quantum of damages, and not the right of action.” But
with all deference to the learned author, the mischief com-
plained of is the injury to the plaintiff’s reputation and not the
pecuniary damage he has suffered ; and in discussing whether
any such injury has been inflicted to any appreciable degree
surely the mode and extent of the publication of the defamatory
wordsarerelevant matters for enquiry. The expression “quantum
of damages ” when applied to this question is misleading ; for it
implies that some damages at least are clearly due, and that the
only question is how much. Whereas, once grant that even
nominal damages are due and cadif questio: there is no
longer any distinction between slander and libel, as soon as it
is admitted that the action lies. It is precisely where it is not
clear that any injury at all has been inflicted, where no
pecuniary damage is proved, and the Court is doubting if any
right of action exists, that the distinction adverted to arises.
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The Courts, in the absence of any evidence of special damage,
must either nonsuit the plaintiff, or say, “ From the nature of
the words used, and the circumstances in which they were
uttered or published, we can see that they must have injured
the plaintiff’s reputation.” And they are more inclined, and
rightly more inclined, to take the latter course when the words
are printed and published to the world than where they are
merely uttered to a few. Anyhow the distinction has been
recognised in English law by Hale, C.B, in King v. Lake, 2
Vent. 28, Hardres, 470 ; by Lord Hardwicke, C.J., in Bradley v.
Methwyn (1737), Selw. N.P., 982, and by Lord Mausficld, CJ.,
in Thorley v. Lord Kerry, 4 Taunt. 355, 8 Camp. 214, n,, and in
numerous other cases, and is far too well established to be ever
shaken.

The intention or motive with which the words were
cemployed is as a rule immaterial. If the defendant has
in fact injured the plaintiff’s reputation, he is liable,
although he did not intend so to do, and had no such
purpose in his mind when he spoke or wrote the words.
Every man must be presumed to intend and to know the
natural and ordinary consequences of his acts: and this
presumption (if indeed it is ever rebuttable) is not
rebutted merely by proof that at the time he uttered or
published the words the defendant did not attend to or
think of their natural or probable consequences, or hoped
or expected that these consequences would not follow.
Such proof can only go to mitigate the damages.

Sometimes, however, it is a man’s duty to speak fullyand
freely, and without thought or fear of the consequences ;
and then the above rule does not apply. The words arc
privileged by reason of the occasion on which they were
employed ; and no action lies therefor, unless it can be
proved that the defendant was actuated by some special
spite or some wicked and malicious motive. (Sce post,
Chapters VIII. and IX.) But in all other cases (although
the pleader invariably alleges that the words were spoken

"
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or published falsely and maliciously) malice in fact need
never be proved at the trial; the words are actionable,
if false and defamatory, although spoken or published
accidentally or inadvertently, or with an honest belief in
their truth.

Tlustrations.

The Protestant Electoral Union published a book called ¢ The Con-
fessional Unmasked.” Their motive in so doing was “not only innocent
but praiseworthy,” viz. :—to promote the spread of the Protestant religion,
by exporing the abuses of the Roman Catholic system ; but certain passages
in the book were necessarily obscene. Held that its publication was a
misdemeanour. All copies which the defendant had for sale were ordered
to be destroyed as obscene books. Neither the law nor the religion of
England permits anyone to “ do evil that good may come.”

R.v. Hicklin, L. R. 3Q. B.371; 37 L. J. M. C. 89; 16 W. R.
801; 18 L. T. 395 ; 11 Cox C. C. 19.

Steele v. Brannan, L. R. 7 C. P. 261; 41 L. J. M. C. 85; 20
W.R. 607 ; 26 L. T. 509. ’

And see R.v. Bradlaugh & Besant, 2 Q. B. D. 569 ; 46 L. J.
M. C. 286.

If a man deliver by mistake a paper out of his study where he has just
written it; he will it seems be liable to an action, if the paper prove
libellous, although he never intended to publish that paper, but another
innocent one.

Note to Mayne v. Fletcher, 4 M. & Ry. 312; cf. R. v. Paine,
5 Mod. 167.

The plaintiff told a laughable story against himself in company : the
defendant published it in the newspaper to amuse his readers, assuming
that the plaintiff would not object. The plaintiff recovered damages, £10.

Cook v. Ward, 6 Bing. 409 ; 4 M. & P. 99.

For though he told it of himself to his friends, he by no means courted
public ridicule. And that the publication was “only in jest,” has long been
held no defence.

Where a clergyman in a ser:non recited a story out of Fox’s Martyrology,
that one Greenwood being a perjured person and a great persecutor, had great
plagues inflicted upon him, and was killed by the hand of God ; whereas
in truth, he never was so plagued, and was himself actually present at that
discourse,—the words being delivered only as a matter of history, and not
with any intention to slander, it was adjudged for the defendant.

Greenwood v. Prick, Cro. Jac. 91, cited in 1 Camp. 270 ; and alsoin
R. v. Williams, 13 How. St. Tr. 1387.

But Lord Denman and the court of Q. B. said most positively in Hearne v.
Stowell, 12 A. & E. 726, that this case is not law. Mr. Greenwood would
therefore in the present day have recovered at least nominal damages.
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A barrister, editing a book on the Law of Attorneys, referred to a case,
Re Blake, reported in 30 Law Journal Q. B. 32, and stated that Mr. Blake
was struck off the rolls for misconduct. He was in fact only suspended for
two years, as appeared from the Law Journal report. The publishers were
held liable for this carelessness, although of course neither they nor the
writer bore Mr. Blake any malice. Damages £100.

Blake v. Stevens and others, 4 F. & F, 232 ; 11 L. T. 543.

The printers of a newspaper by a mistake in setting up in type the
announcements from the London Gazette, placed the name of the plaintiff’s
firm under the heading “ First Meetings under the Bankruptcy Act”
instead of under ¢ Dissolutions of Partnership.” An ample apology was
inserted in the next issue : no damage was proved to have followed to the
plaintiff : and there was no suggestion of any malice. In an action for
libel against the proprietor of the paper, the jury awarded the plaintiff £50
damages. Held that the publication was libellous, and that the damages
awarded were not excessive.

Shepheard v. Whitaker, L. R. 10 C. P. 502 ; 32 L. T. 402

False defamatory words then, if spoken, constitute a
slander : if written and published, a libel. The word
‘“ written ” includes any printed, painted, or any other
permanent representation not transient in its nature as
are spoken words.

The writing may be on paper, parchment, copper,
wood, or stone, or on any kind of substance in fact;
and may be made with any instrument, pen and ink,
blacklead-pencil (Geary v. Physic, 5 B. & C. 238), or in
chalk, &c. A picture or effigy may also be a libel, or
any other mark or sign exposed to view and conveying
a defamatory meaning. (5 Rep. 125.)

A libel is defined in the Civil Code of the State of
New York, s. 29, to be a ** false and unprivileged publica-
tion by writing, printing, picture, effigy, or other fixed
representation to the eye, which exposes any person to
hatred, contempt, ridicule, or obloquy, or which causes
him to be shunned or avoided, or which has a tendency
to injure him in his occupation.”

By s. 30 of the same code, a slander is defined to be
“q false and unprivileged publication, other than libel,
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which . . . . by natural consequence causes . . . .
damage.”
Illustrations.

A caricature or scandalous painting is a libel. Anon. 11 Mod. 99.
Austin v. Culpepper, 2 Show. 313 ; Skin. 123.
Du Bost v. Beresford, 2 Camp. 511.

A chalk mark on a wall may be a libel, and as the wall cannot con-
veniently be brought into Court, secondary evidence may be given of the
inscription.

Mortvmer v. M’Callan, 6 M. & W. 58.
See Spall v. Massey and others, 2 Stark. 559.
A statue may be a libel ; 8o is fixing up a gallows against a man’s door.
Hawkins’ Pleas of the Crown, 8th edition, 542.; 5 Rep. 125, b.
Hieroglyphics, a rebus, an anagram, or an allegory may be a libel
Ironical praise may be a libel.

A man’s reputation may also be injured by the deed
or action of another without his using any words; and
for such an injury he has an action on the case; but
such cases arc not within the scope of the present

treatise.
Hlustrations.

A banker having in his hands sufficient funds belonging to his customer
dishonours his cheque : the customer may recover substantial damages,
without proof of any special damage ; for it is clear that such an act must
injure the customer’s reputation for solvency.

Marzetts v. Williams, 1 B, & Ad. 415.

Robinson v. Marchant, 7 Q. B. 918 ; 156 L. J. Q. B. 134 ; 10 Jur.
156.

Rolin and another v. Steward P. O.,14 C. B. 595 ; 23 L. J. C. P.
148 ; 18 Jur. 576 ; 2 C. L. R. 759.

Defendant caused plaintiff’s goods to be seized on an unfounded claim
for debt ; the neighbours consequently deemed the plaintiff insolvent. The
plaintiff was held entitled to substantial damages.

Brewer v. Dew and another, 11 M. & W. 625.
Bracegirdle v. Orford, 2 Maule & S. 77.

The defendant set up a lamp on the wall adjoining the plaintifis
dwelling-house and kept it burning in the daytime, thereby inducing the
passers-by to believe that plaintiff’s house was a brothel. This was held to
be a trespass to the wall and being permanent in its nature also a libel in
effigy.

Jefferies v. Duncombe, 2 Camp. 3 ; 11 East, 226.
Spall v. Massey, 2 Stark, 559.
Plunkst v. Gilmore, Fortescue, 211.
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And so as to “riding Skimmington,” “ rough music,” burning in effigy,
and other modes of holding & man up to public obloquy without especial
words of defamation,

See Sir William Bolton v. Dean, cited in Austin v. Culpepper,
Skin, 123 ; 2 Show. 313.

Mason v. Jennings, Sir T. Raym. 401.

Cropp v. Tilney, 3 Salk. 226.

So too in actions of false imprisonment and malicious prosecution, the
jury may award damages for the injury done to the plaintiff’s reputation
by the charge made against him, and by his being marched in custody
through the public streets ; although in the former, the gist of the action is
the direct trespass to the person, and in the latter the maliciously setting
the law in motion without reasonable or probable cause,

In Roman law there are many instances given in which a man’s reputa-
tion was assailed, not by words, but by acts. E.g. :
(i) By refusing to accept a solvent person as surety for a debt, intend-
ing thereby to impute that he is insolvent. (D.$, 8, 5, 1.)
(iL.) By claiming a debt that is not due, or seizing a man's goods for a
fictitious debt, with intent to injure his credit. (Gai. III. 220;
Just. Inst. IV. iv. 1; D. 47, 10, 15, 33.)
(iiL) By claiming a person as your slave, knowing him to be free. (D.
47,10, 12, & 23.)
(iv.) By forcing your way into the house of another. (D. 47, 10, 23,
& 44

(v.) By persistently following about a matron or young girl respectably
dressed, or a youth still wearing the pretexta, such constant
pursuit being an imputation on their chastity. (Gai. III. 220 ;
Just. Inst. IV, iv. 1; D. 47, 10, 15, 15—22.)

(vi.) By needlessly fleeing for refuge to the statue of the emperor,
thereby making it appear that some one was unlawfully op-
pressing you. (D. 48, 16, 28, 7) ; though it is difficult to see in
this case how it was determined who was the right plaintiff.

The person defamed has a civil remedy to recover
damages, and in some cases he can also proceed criminally
by way of information or indictment, and have the
defamer punished as an offender against the state. But
there is now no method of anticipating or preventing a .
libel or a slander; there is no longer any censorship of
the press in this country. Any man is free to speak or
to write and publish whatever he chooses of another,
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subject only to this, that he must take the consequences,
should a jury deem his words defamatory. This is what is
meant by ‘“the liberty of the press.”

“The liberty of the press,”” says Lord Mansfield, in
R. v. Dean of St. Asaph, 3 T. R. 431, n., * consists in
printing without any previous licence, subject to the
consequences of law.” Lord Ellenborough says in
R. v. Cobbett, 29 Howell’s St. Tr. 49: “The law of
England is a law of liberty, and consistently with this
liberty, we have not what is called an émprimatur ; there
i8 no such preliminary licence necessary; but if a man
publish a paper, he is exposed to the penal consequences,
as he is in every other act, if it be illegal.” Lord
Kenyon shortly puts it thus in R. v. Cutkell, 27 Howell’s
8t. Tr. 675: “ A man may publish anything which
twelve of his countrymen think is not blamable.”

But it was by no meuans always so in England. It was
quickly perceived that the printing press may be as great a
power for evil as for good. And wheuever any large proportion
of any nation is disaffected towards the Government, to allow a
free press is almost impossible.

(i.) The first plan adopted by our English monarchs was to
keep all the printing presses in their own hands, and allow no
one to print anything except by special Royal licence. All
printing presses were thus kept under the immediate super-
vision of the King in Council, and regulated by proclamations
and decrees of the Star Chamber by virtue of the King’s
Prerogative. In 1557 the Stationers’ Company of London was
formed. The exclusive privilege of printing and publishing in
the English dominions was thus given to ninety-seven London
stationers and their successors by regular apprenticeship, and
the Company was empowered to seize all publications by men
outside their guild. Later, by a decree of the Star Chamber
in 1586, one printing press was allowed to each University.

(1i.) Not content with this government monopoly of the “ Art
and mysterie of Printing,” which continued, in theory at all
events, till 1637, Queen Elizabeth, in 1559, determined to have
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all books read over by loyal bishops and privy councillors before
they were allowed to go to the official press. In 1586 the Star
Chamber enacted that all books should be read over in manu-
script, and licensed by either the Archbishop of Canterbury or
the Bishop of London, save law books, which were to be read
and licensed by the Chief Justice of either Bench or the Lord
Chief Baron (a practice which continued down to the middle of
the last century; see the prefaces to Burrows’ and Douglas’
Reports). Subsequently the Master of the Revels usurped the
right of revising poems and plays, and the Vice-Chancellors of
the Universities were allowed for convenience sake to license
books to be printed at the University presses. It was soon
found impossible to restrict the number of printing-presses in
the country, and the government therefore insisted all the more
vehemently that no book should be published without a previous
licence. By the Star Chamber decree dated July 11th, 1637,
all printed books were required to be submitted to the licensers
and entered upon the registers of the Stationers’ Company before
they could be published ; if this was not done, the printer was
to be fined, and for ever disabled from exercising the art of
printing, and his press and all copies of the unlicensed book
forfeited to the Crown. The old word “ Imprimatur "="let it
be printed,” was still used to denote the consent of the licenser
to its publication. After the abolition of the Star Chamber,
the Long Parliament issued two orders, March 9th, 1642, and
June 14th, 1643, very similar in effect to the decree of the
Star Chamber last mentioned. Against these orders Milton
published his noble but ineffectual protest, the “ Areopagitica ”
(November 24th, 1644). The censorship of the press continued
in England till 1695, and then its abolition was rather acci-
dental than otherwise. (See Macaulay’s “ History of England,”
c. xix., vol. iii,, pp. 399—405; 13 & 14 Car. II,c. 33; Pro-
clamation of May 17th, 1680 ; 1 Jac. IL., c. 17.)

(iii.) A third plan is to allow any book to be printed and
published without any supervision or licence ; but as soon as
the attention of the Government is called to its harmful
tendencies, to seize all the stock at the publishers and book-
sellers, and prevent the publisher from issuing any further
copies. The Lord Lieutenant was till the year 1875 em-
powered to do this in Ireland, should any work appear to him
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seditious, Magistrates in England may deal thus with books
proved to be obscene by virtue of Lord Campbell's Act (20 &
21 Vict, c. 83). The Court of Chancery and the House of
Lords have occasionally by injunction forbidden the further
pubhcatlon of libels which they deemed contempts of court.
But in all other cases, neither the Crown nor any court of law
. can restrain the indiscriminate sale or distribution of any work,
however pernicious they may deem it to be.

(iv.) Our present law permits any one to say, write, and
publish what he pleases; but if he make a bad use of this
liberty, he must be punished. If he unjustly attack an indi-
vidual, the person defamed may sue for damages; if, on the
other hand, the words be written or printed, or if treason or
immorality be thereby inculcated, the offender can be tried for
the misdemeanour either by information or indictment. In order
that the criminal might be easily detected, it was enacted in
1712 that no person, under a penalty of £20, should sell or
expose for sale any pamphlet without the name and place of
abode of some known person by or for whom it was printed or
published, written or printed thereon. (10 Anne, c. 19, s. 113,
repealed in 1871 by the 33 & 34 Vict, c¢. 99.) A similar
enactment as to newspapers, 6 & 7 Will. IV,, c. 76, was also
repealed by the 32 & 33 Vict, c. 24. And now every paper or
book which is meant to be published or dispersed must bear on
it the name and address of the printer (2 & 3 Vict., ¢. 12, s. 2);
and the printer must for six calendar months carefully preserve
at least one copy of each paper printed by him, and write
thereon the name and address of the person who employed and
paid him to print it (39 Geo. IIL, c. 79, s. 29). Newspapers
were indeed formerly regarded with great jealousy by the
Government, and subjected to heavy duties. Under Charles II.
and James II the London Gazette (asmall sheet appearing twice
a week, every Monday and Thursday) was the only paper per-
nitted to publish political news. Even their size was regulated
by statute. The 6 Geo. IV., c. 119, first allowed newspapers to
be printed on paper of any size. Moreover, till the 18 Vict.,
c. 27, they had to be printed on stamped paper. But in spite
of all such petty restrictions, our press has been, ever since the
passing of Fox’s Libel Act, 32 Geo. 1II,, c. 60, the freest in the
world.
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The only vestige remaining of such censorship is the
control of the Lord Chamberlain over plays. By the
Theatres Regulation Act, 1843 (6 & 7 Vict. c. 68), s. 14,
it is enacted that it shall be lawful for the Lord
Chamberlain for the time being, whenever he shall be
of opinion that it is fitting for the preservation of good
manners, decorum, or of the public peace so to do, to
forbid the acting or presenting any stage play, or any
act, scene, or part thereof, or any prologue or epilogue,
or any part thercof, anywhere in Great Britain, or in
such theatres as he shall specify, and either absolutely
or for such time as he shall think fit.

No injunction can be obtained to prohibit the publica-
tion or republication of any libel, or to restrain its sale.
Prudential Assurance Co. v. Knott, L. R. 10 Ch. 142,
44 L. J. Ch. 192; 23 W. R. 249; 31 L. T. 866. The
matter must first go before a jury, who are to decide
whether the words complained of are libellous or not.
The Crown has no authority to restrain the press; and
the courts, whether of Law or of Equity, cannot, till
after verdict, issue any injunction in respect of any
libels, save such as are contempts of Court. (Sazbdy v.
Easterbrook, 3 C. P.D. 339; 27 W. R. 188.)

There has been a strange conflict of authority on this point.
As long ago as 1742, it was clearly laid down in Roach v. Read
and another, 2 Atk. 469 ; 2 Dick. 794, that Courts of Equity had
no jurisdiction over actions of libel and slander, whether public
or private, except as contempts of their own Courts. The Courts
of Common Law had at that time no power to grant injunctions
at all. No doubt in the early days of arbitrary prerogative the
Court of Star Chamber occasionally restrained the publication
of works alleged to be seditious. But Scroggs was impeached
for attempting to introduce the practice into the King’s Bench.
However, in Du Bost v. Beresford, 2 Camp. 512, Lord Ellen-
borough, in deciding that a libellous picture could have no legal
value as a work of art, said : “ Upon an application to the Lord
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Chancellor, he would have granted an injunction against its
exhibition, and the plaintiff was both civilly and criminally
liable for having exhibited it.” This, however, was a mere obiter
dictum, and is said to have greatly surprised all practitioners
in the Courts of Equity; it was expressly disavowed by Lord
Campbell in the case of the Emperor of Austria v. Day and
Kossuth, 3 De G. F. & J. 217, 239 ; 7 Jur. N. S. 639; 30 L. J.
Ch. 690. It is, however, stated in the note to Southey v.
Sherwood, 2 Mer. p. 441, that in a case of Burnett v. Chetwood,
Lord Chancellor Parker granted an injunction to restrain the
printing and publishing of a translation into English of a book
written in Latin, and which he thought had better remain in
Latin ; “he looked upon it,” he said, “that this Court had a
superintendency over all books, and might in a summary way
restrain the printing or publishing [of] any that contained
reflections on religion or morality.” The application was
apparently made by an executor in order to protect his copy-
right in a book written by his testator; but the whole report
is of very doubtful authority, being merely a note of the case
extracted from a manuscript volume of uncertain authorship.
See also Gurney v. Longman, 18 Ves. 493, 507 ; Bathurst v.
Kearsley, ib., 494. In Clark v. Freeman, 11 Beav. 112; 17
L. J. Ch. 142; 12 Jur. 149, Lord Langdale, M.R,, laid it down
most clearly that a Court of Equity would not interfere by
injunction to prevent the publication of a libel, saying that if it
did so it would be “reviving the criminal jurisdiction of the
Star Chamber.” And in Fleming v. Newton, 1 H. L. C. 363,
Lord Cottenham was most distinctly of opinion that, whatever
niceties might be shown to exist in Scotch law, such an inter-
fercnce with the liberty of the press was contrary to every
principle of English law. See also the observations of Lord
Eldon in Gee v. Pritchard, 2 Swan. 413, and of Sir L. Shad-
well in Martin v. Wright, 6 Sim. 297.

In this state of the authorities, Malins, V.C, in Springhead
Spinning Co. v. Riley, L. R: 6 Eq. 551; 37 L. J. Ch. 889 ; 16
W. R. 1138 ; 19 L. T. 64, and Dixon v. Holden, L. R. 7 Eq.
488 ; 17 W. R. 482; 20 L. T. 357, introduced an exception to
the rule; for he decided that a Court of Equity had jurisdiction
to restrain the publication of any document, which tended to
the destruction or deterioration of the plaintiff’s property, or
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even of the plaintiff’s professional reputation by which property
is acquired. This decision professed to follow that of Lord
Langdale, M.R,, in. Routh v. Webster, 10 Beav. 561, in which
case an injunction was granted to restrain, not indeed a libel,
for there was none, but an improper and unauthorized use by the
defendants of the plaintiff’s name as a trustee of the defendant’s
joint-stock company. In a subsequent case, Mulkern v. Ward,
L. R 13 Eq. 619 ; 41 L. J. Ch. 464; 26 L. T. 831, Wickens,
V.C., commented very strongly on the decision in Dixon v.
Holden, as introducing a “ wholly new ” rule, and one contrary
to the previous decisions; and refused the injunction therein
prayed for, as a violation of the liberty of the press. See also
James v. James, L. R. 13 Eq. 421; 41 L. J. Ch. 253 ; 26 L. T.
568 ; Clover v. Royden, L. R. 17 Eq. 190; 43 L. J. Ch. 665 ;
22 W. R. 254; 29 L. T. 639; and the American cases of
Brandreth v. Lance, 8 Paige 24 ; and Hoyt v. McKenzie, 3
Barb. Ch. R. 320.

All doubts on the point were finally set at rest by the Court
of Appeal in Prudential Assurance Co. v. Knott, L. R. 10
Ch. 142; 44 L. J. Ch. 192; 23 W. R. 249; 31 L. T. 866;
where a very strong Court (Lord Cairns, L.C, and James and
Mellish, L.JJ.), decided that the Court of Chancery has no
jurisdiction to restrain the publication of a libel as such, even if
it is injurious to property; and expressly overruled Dixzon v.
Holden and Springhead Spinning Co. v. Riley. This deci-
sion was followed by the Court of Appeal in Fisher and Co.
v. Apollinaris Co, L. R. 10 Ch. 297; 44 L. J. Ch. 500;
23 W.R.460; 32 L. T. 628, and in Ireland in Hammer-
smith Skating Rink Co. v. Dublin Skating Rink Co., 10
Ir. R Eq. 235. Vice-Chancellor Malins, however, appears
to remain of the same opinion still; for in Thorley's Cattle
Food Co. v. Massam, 6 Ch. D. 582; 46 L. J. Ch. 713, he
decided that the decision of the Court of Appeal was in
some way controlled or overruled by sub-s. 8 of s 25
of the Judicature Act, 1873, which had come into force in
the meantime. But it has since been most clearly laid down
by James, LJ., that that sub-section in no way alters the
principles on which a Court of Equity should act in granting
injunctions; Day v. Brownrigg, 10 Ch. D. 307 ; 48 L. J. Ch.
173; 27 W. R. 217; 39 L. T. 226, 553 ; Gaskin v. Balls, 13
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Ch. D. 324 ; 28 W. R. 552. And Lord Coleridge, C.J., appears
to be of the same opinion in 3 C. P. D. 343. The decision of
Malins, V.C,, on the interlocutory application in Thorley's Cattle
Food Co. v. Massam, must therefore be considered to be over-
ruled, as well as his previous decision in Dizon v. Holden ; and
the Master of the Rolls has, according to Lindley, J., 3 C. P. D.
342, refused to follow it (probably in Himrichs v. Berndes,
Weekly Notes for 1878, p. 11).

But these decisions in no way interfere with what is obviously
quite a different matter—the right of the plaintiff to claim an
injunction on his writ in addition to damages, such injunction
to be granted by the judge only after the jury have found the
publication complained of to be a libel. Libel or no libel is
pre-eminently a question for a jury, but after they have once
decided it, the judge may, if he is of opinion that any repetition
of the libel would be injurious to the plaintiff’s property, grant
an injunction restraining any repetition thereof, Saxby v. Easter-
brook, 3 C. P.D. 339 ; 27 W.R.188. Thorley's Cuttle Food Co.
v. Massam, 28 W. R. 295 ; 41 L. T. 542; (C. A.) 14 Ch. D. 763;
28 W. R. 966 ; 42 L. T. 851 ; Thomas v. Williams, 14 Ch. D.
864; 49 L. J. Ch. 605; 28 W. R. 983; 43 L. T. 91. See also
the remarks of Lord Langdale, M.R.,, in Clark v. Freeman,
11 Beav. 117, 8; and of the present Master of the Rolls in
Hinrichs v. Berndes, Weekly Notes for 1878, p. 11.

As to what libels amount to contempt of Court, see post,
¢. XVIL, Seditious Libels.



CHAPTER II.
DEFAMATORY WORDS.

Worps which produce any appreciable injury to the
reputation of another are called DEFAMATORY.

Difamare est in mali famd ponere (Bartol.). The
question in each case therefore is: Has the reputation
of this individual plaintiff been appreciably impaired in
consequence of the words employed by the defendant ?
No general rule can be laid down stating absolutely and
beforehand what words are defamatory and what not.
Words which would seriously injure A.’s reputation
might do B.’s no harm. Each case must be decided on
its own facts.

Defamation was formerly an ecclesiastical offence, cognizable
only in the spiritual court ; and then defamatory words would be
such as the ecclesiastical court would punish. But all such
suits were abolished by the 18 & 19 Vict. c. 41. So now it is
convenient to use the word “Defamation” as a general term
embracing both “Slander ” and “ Libel.”

If in any given case the words employed by the
defendant have appreciably injured the plaintiff’s reputa-
tion, then the plaintiff has suffered an #njuria, which is
actionable without proof of any damage. Every man
has a right to be protected from defamation, as much as
from assault or bodily harm. ¢ His reputation is his
property, and if possible more valuable than other
property ” (per Malins, V. C., in Dixon v. Holden, L. R.
7 Eq. 492; 17 W. R. 482; 20 L. T. 357); and just as

V]
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any invasion of a man’s property is actionable without
proof of any pecuniary loss, so is any disparagement of
his reputation. Every man has a right to his good name,
a right which no one may violate. And such a right is
a real right ; all men are bound to forbear from all such
imputations against him as would amount to injuries to
his reputation (2 Austin’s Jurisprudence, p. 51). “It
was the rule of Holt, C.J., to make words actionable
whenever they sound to the disreputation of the person of
whom they were spoken, and this was also Hale’s and
Twisden’s rule, and I think it a very good rule.” (Per
Fortescue, J., in Button v. Heyward, 8 Mod. 24, re-
ferring perhaps to Baker v. Pierce, 6 Mod. 24.)

Whenever these words clearly ‘“sound to the dis-
reputation ”’ of the plaintiff, there is no need of further
proof, they are defamatory on the face of them, and
actionable per se. The injury to the reputation is the
gist of the action, and wherever that is clear, there is no
need to inquire whether there is any injury to the pocket
as well. But where it is by no means clear from the
words themselves that they mus/ have injured the
plaintiff’s reputation, there the Court requires proof of
some special damage to show that as a matter of fact the
words have in this case impaired the plaintiff’s good
name. Proof of this kind is, as we have seen, required
more frequently in actions of slander than of libel.
Words which are merely uncivil, words of idle abuse,
are clearly no ground for an action, unless it can be
shown that in fact some appreciable damage to the
plaintiff has followed from their use. De minimis non
curat lez.

Mr. Townshend, the author of a learned American treatise on
Slander and Libel, appears to me to fall into an error on this
point. He devotes a whole chapter to maintaining “that
pecuniary loss to the plaintiff is the gist of the action for slander
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or libel. If the language published has not occasioned the
plaintiff pecuniary loss (actual or implied), then no action can
be maintained * (c. iv. § 57). Surely he might as well contend
that the gist of an action of assault and battery was the doctor’s
bill the plaintiff had to pay. Is it not clear that injury to the
plaintiff’s reputation is the gist of the action, and special
damage is but evidence of that injury? Every man has an
absolute right to have his person, his property, and his reputa-
tion preserved inviolate. Bacon commences his tract on the
Use of the Law by this express declaration :—“ The Use of the
Law consisteth principally in these three things:

“1. To secure men’s persons from death and violence.

“2. To dispose the property of their goods and lands.

“3. For preservation of their good names from shame and

“If any man beat, wound or maime another, or give false
scandalous words that may touch his credit, the Law giveth
thereupon an action of the case, for the slander of his good
name ; and an action of Battery, or an appeale of Maime, by
which recompence shall be recovered, to the value of the hurt,
dammage or danger.” Mr. Townshend would reduce Bacon’s
three uses of the law to two; for he implies that the law wiil
not redress a mere injury to the reputation unless it be accom-
panied by an injury to the person or the property of the plain-
tiff. Bacon merely requires that the words should “touch the
plaintiff’s credit ;” where it is not obvious that the words must
have that result, then the plaintiff must bring evidence of some
material loss which will show that his credit has in fact been
touched.

And how does Mr. Townshend get over the fact that in nine
cases of defamation out of every ten the plaintiff is never called
on to prove that “pecuniary loss ” which he maintains to be the
gist of the action? He has recourse to that time-honoured
expedient, a legal fiction. He insists “ that, where the law does
protect reputation, it does so indirectly, by means of a fiction—
an assumption of pecuniary loss. In theory, the action for
slander or libel is always for the pecuniary injury, and not for the
injury to the reputation. There are many such fictions intro-
duced into the administration of the law, by means of which,
without changing the rule of law, the law is, in effect, changed.”

o2
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That there be many such fictions is surely no ground for in-
creasing their number by inventing a fresh one. And what an
absurdity such a fiction would be. If I assert that the Prime
Minister stole a penny bun, the law will solemnly presume, says
Mr. Townshend, that the Prime Minister thereupon instantly
incurred a money loss of, say, £50. And how capricious is this
fiction. For had I been content with calling the Prime
Minister a liar, the law would not presume the loss of a farthing.
Such a fiction also is opposed to the history of our law ; for we
know that in Anglo-Saxon and in Norman times an exag-
gerated value was set on a man's reputation. Evidence of a
prisoner’s good character would insure his acquittal of any
crime. In short, all that is required by our common law is
that the injury to a man’s reputation should be appreciable, z.e.,
capable of being assessed by a jury. And so no action lies for
mere words of vulgar abuse, or for words which have inflicted
no substantial injury on the plaintiff’s reputation, on the
principle De minimis non curat lex.

It is the more strange that Mr. Townshend should have made
such an error ; because the language of the Judges in his own
country is clear and express. Thus the Court of Appeals in
New York lays down the law most distinctly in the following
words : “ The action for slander is given by the law as a remedy
for ‘injuries affecting a man’s reputation or good name by
malicious, scandalous, and slanderous words tending to his
damage and derogation.’”—3 Bl Com. 123. It is injuries affect-
ing the reputation only which are the subject of the action.”
And then after referring to some examples of special damage,
the Court continues: “ These instances are sufficient to illus-
trate the kind of special damage that must result from de-
famatory words not otherwise actionable to make them so;
they are damages produced by, or through, impairing the re-
putation. . . . The words must be defamatory in their nature;
and must in fact disparage the character; and this disparage-
ment must be evidenced by some positive loss arising therefrom
directly and legitimately as a fair and natural result. . . . .
The special damages must flow from impaired reputation. . . . .
The loss of character must be a substantive loss, one which has
actually taken place.” Terwilliger v. Wands, 3 Smith (17 N.
Y. R.) 59, 63. It is clear from these expressions and also from
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the judgment in Wilson v. Goit, in the same volume, p. 443,
that the Court of Appeals in New York considered that the
loss of reputation was the gist of the action, and that special
damage is but evidence of loss of reputation, and is necessary
only where without some such evidence it would not be clear
that the plaintiff’s reputation had in fact been impaired.

PART I
LIBEL.

IN cases of libel, any words will be presumed defama-
tory which expose the plaintiff to hatred, contempt,
ridicule, or obloquy, which tend to injure him in his
profession or trade, or cause him to be shunned or
avoided by his neighbours.

¢ Everything, printed or written, which reflects on
the character of another, and is published without lawful
justification or excuse, is a libel, whatever the intention
may have been.” (Per Parke, B.,in O’ Brien v. Clement,
15 M. & W. 435.) The words need not necessarily
impute disgraceful conduct to the plaintiff; it is sufficient
if they render him contemptible or ridiculous. (Cropp v.
Tilney, 3 Salk. 226 ; Villers v. Monsley, 2 Wils. 403.)

Any written words are defamatory which impute to
the plaintiff that he has been guilty of any crime, fraud,
dishonesty, immorality, vice, or dishonourable conduct,
or has been accused or suspected of any such misconduct ;
or which suggest that the plaintiff is suffering from any
infectious disorder; or which have a tendency to injure
him in his office, profession, calling, or trade. And so
too are all words which hold the plaintiff up to contempt,
hatred, scorn, or ridicule, and which, by thus engendering
an evil opinion of him in the minds of right-thinking
men, tend to deprive him of friendly intercourse and
society.
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A libel need not necessarily be in writing or printing.
Any caricature or scandalous printing, or effigy, will
constitute a libel. (5 Rep. 1254.; Anon. 11 Mod. 99;
Austin v. Culpepper, 2 Show. 313 ; Skin. 123 ; Jeffertes
v. Duncombe, 11 East, 226; Du Bost v. Beresford, 2
Camp. 511.) But it must be something permanent in
its nature, not fleeting, as are spoken words.

It appears to be impossible to define a libel with any greater
precision or lucidity. I proceed at once therefore to give
instances.

Illustrations.

It is libellous to write and publish of a man that he is—
“an infernal villain,”
Bell v. Stone, 1 B. & P. 331 ;
‘“an impostor,”
Cooke v. Hughes, R. & M. 112.
Campbell v. Spottiswoode, 3 B. & S.769; 32 L.J. Q. B. 185; 9
Jur. N. S.1069; 11 W. R. 569 ; 8 L. T. 201 ;
“a hypocrite,”
Thorley v. Lord Kerry, 4 Taunt. 355 ; 3 Camp. 214 n.;
“ a frozen snake,”
Hoare v. Silverlock (No. 1, 1848), 12 Q. B. 624 ; 17 L. J. Q. B.
306 ; 12 Jur. 695 ;
“a rogue and a rascal,”
Per Gould, J., in Villers v. Monsley, 2 Wils, 403 ;
“ a dishonest man,”
Per cur. in Austin v. Culpepper, Skin. 124 ; 2 Show. 314 ;
‘“ & mere man of straw,”
Eaton v. Johns, 1 Dowl. (N. 8.) 602 ;
““an itchy old toad,”
Villers v. Monsley, 2 Wils. 403 ;
“a desperate adventurer,” association with whom “would inevitably
cover” gentlemen ¢ with ridicule and disrepute,”
Walkley v. Healey, 7 C. B. 591 ; 18 L. J. C. P. 241 ;
that  he grossly insulted two ladies,”
Clement v. Chivis, 9 B. & C. 178 ; 4 M. & R. 127;
that “ he is unfit to be trusted with money,”
Cheese v. Scales, 10 M. & W. 488 ; 12 L. J. Ex. 13; 6 Jur. 958 ;
that “ he is insolvent and cannot pay his debts,” .
Metropolitan Omnidus Co. v. Hawkins, 4 H. & N. 146 ; 28 L. J.
Ex. 201; 5 Jur. N.S.226; 7 W. R.265; 32 L. T. (Old S.) 281 ;
that ““ he was once in difficulties,” though it is stated that such difficulties
are now at an end,
Cox v. Lee, L. R. 4 Ex. 284 ; 38 L. J. Ex. 819 ;
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that he is “the most artful scoundrel that ever existed,” “is in every
person’s debt,” and that “his ruin cannot be long delayed,” and
that “ he is not deserving of the slightest commiseration,”
Rutherford v. Evans, 6 Bing. 451 ; 8 L. J. (Old 8.) C. P. 86;
that he is “at the head of a gang of swindlers,” that he is “a common
informer, and has been guilty of deceiving and defrauding divers
persons with whom he had dealings,”
I'Anson v. Stuart, 1 T. R. 748 ; 2 Smith’s L. C. 6th ed. 57;
R. v. Saunders, Sir Thos. Raym. 201 ;
that the plaintiff sought admission to a club and was black-balled, and
bolted the next morning without paying his debts,
O'Brien v, Clement, 16 M. & W. 159; 16 L. J. Ex. 76; 4
D. & L. 343.

So it is libellous to write and publish of a landlord that he putin a

distress in order to help his insolvent tenant to defraud his creditors.
Haire v. Wilson, 9 B. & C. 643; 4 M. & R. 605.

It is libellous for a defendant to write a letter charging his sister with
having unnecessarily made him a party to a Chancery suit, and adding ‘it
is a pleasure to her to put me to all the expense she can.”

Fray v. Fray, 17 C. B. N. S. 603; 34 L.J.C. P. 45; 10 Jur.
N. 8. 1153.

It is libellous to write of a lady applying for relief from a charitable
society, that her claims are unworthy, and that she spends all the money
given her by the benevolent in printing circulars filled with abuse of the
society’s secretary.

Hoare v. Silverlock (No. 1,1848),12Q. B. 624; 17 L.J. Q B.
306 ; 12 Jur. 695.
To state in writing that the plaintiff is insane, or that her mind is affected
is libellous, if false.
Morgan v. Lingen, 8 L. T. 800.
Ironical praise may be a libel ; e.g., calling an attorney ¢ an honest lawyer.”
Boydell v. Jones, 4 M. & W. 446 ; 7 Dowl. 210; 1 H. & H. 408.
R. v. Brown, 11 Mod. 86 ; Holt, 425.
Sir Baptist Hicks' Case, Hob. 215 ; Poph. 139.

It is libellous to impute to a Presbyterian ¢ gross intolerance” in not

allowing his hearse to be used at the funeral of his Roman Catholic servant.
Teacy v. McKenna, Ir. R. 4 C. L. 374.

It is primd facte libellous to charge the plaintiff with ingratitude even
though the facts on which the charge is based be stated, and they do not
bear it out.

Coz v. Lee, L. R. 4 Ex. 284 ; 38 L. J. Ex. 219.

It is libellous to state in a newspaper of a young nobleman that he drove
over a lady and killed her and yet attended a public ball that very evening
(although this only amounts to a charge of unfeeling conduct).

Churchill v. Hunt, 1 Chit. 480; 2 B. & A. 685.

It is libellous to write and publish of a lady of high rank that she has
her photograph taken incessantly, morning, noon, and night, and receives a
commission on the sale of such photographs.

R. v. Rosenberg, Times for Oct. 27th, 28th, 1879.
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It is a libel to impute or imply that a grand jury have found a true bill
against the plaintiff for any crime.

Harvey v. French, 1 Cr. & M. 11.

It is libellous to publish a highly coloured account of judicial proceed-
ings, mixed with the reporter’s own observations and conclusions upon
what passed in Court, containing an insinuation that the plaintiff had com-
mitted perjury.

Stiles v. Nokes, 7 East, 493 ; same case sub nomtne Carr v. Jones,
3 Smith, 491.

It is libellous to write and publish of the editor of a paper that he is
“a convicted felon ” and “a felon editor ; * even although the fact is that
he was convicted of felony, and underwent a term of imprisonment with
hard labour.

Leyman v. Latvmer and others, 3 Ex. D. 15,362 ; 46 L. J. Ex.
765; 47 L. J. Ex. 470; 256 W. R. 751 ; 26 W. R. 305 ; 37
L. T. 360, 819.
It is libellous to write about the plaintiff’s ¢ defalcations.”
Bruton v. Downes, 1 F. & F. 668.

It is libellous to write and publish of a man that a certain notorious
prostitute is “ under his patronage or protection.”

More v. Bennett (1872), 48 N. Y. R. (3 Sickel), 472.

Or of a married man that his conduct towards his wife is so cruel that
she was compelled to summon him before the magistrates.

Hakewell v. Ingram, 2 C. L. Rep. (1854), p. 1397.

It is libellous “to paint a man playing at cudgels with his wife,”
Per Lord Holt, C. J., in Anon, 11 Mod. 99.
See Du Bost v. Beresford, 2 Camp. 511.

It is a libel on a married lady to assert that her husband is petitioning
for a divorce from her.

B arke, } Times for Oct. 21th, 38th, 1879.

It is libellous to call a manufacturer a ¢ truckmaster,” for this implies
that he has been guilty of practices in contravention of the Truck Act.

Homer v. Taunton, 5 H. & N. 661 ; 29 L. J. Ex, 318; 8 W. R.
499; 2 L. T. 512.

1t is libellous to charge in writing a man with having cheated at dice or
on the turf, although all gambling and horse-racing transactions are illegal
or at least void.

Greville v. Chapman, 5 Q. B.731; 13 L. J. Q. B. 172; 8 Jur.
189 ; D. & M. 553.
Yrisarri v. Clement, 3 Bing. 432 ; 11 Moore, 308 ; 2 C. & P. 223.

It is libellous to call a man a “ black-leg ” or a “ black-sheep.” But there
should be an averment that these words mean a person guilty of habitually
cheating and defrauding others.

McGregor v. Gregory, 11 M. & W. 287; 12 L. J. Ex. 204; 2
D. N. 8. 769.

O’ Brien v. Clement, 16 M. & W. 166; 16 L. J. Ex. 77.

And see Barnett v. Allen,1 F.& F. 125; 27 L. J. Ex. 412; 4
Jur. N. S. 488 ; 3 H. & N. 376.



LIBEL, 25

It is libellous to write and publish of the plaintiff the following words :
“ Digby has had a tolerable run of luck. He keeps a well-spread side-
board, but I always consider myself in a family hotel when my legs are
under his table, for the bill is sure to come in sooner or later, though I
rarely dabble in the mysteries of écarté or any other game. The fellow is
as deep as Crockford, and as knowing as the Marquis. I do dislike this
leg-al profession.”

Digby v. Thompson and another, 4 B. & Ad. 821 ; 1 N. & M. 485.

It is libellous to write and publish of a clergyman that he poisoned foxes
on the estate of Sir M. S,, in a fox-hunting county, and had been hung up
in effigy in consequence of such “ dastardly behaviour.”

R. v. Cooper, 8 Q. B. 533; 15 L. J. Q. B. 206.
Foulger v. Newcomb, L. R. 2 Ex. 327; 36 L.J. Ex. 169 ; 16
W. R. 1181 ; 16 L. T. 595.
It is libellous to publish in a newspaper a story of the plaintiff calculated to
make him ludicrous, though he had previously told the same story of himself.
Cook v. Ward, 6 Bing. 409 ; 4 M. & P. 99.
But it is not defamatory to write of another that he is ¢ Man Friday.”
Forbes v. King, 1 Dowl. 672; 2 L. J. Ex. 109.
For, as Lord Denman, C. J., observes in Hoare v. Stlverlock (No. 1, 1848), 12
Q. B.626; 17 L.J. Q. B. 308 : “ That imputed no crime at all. The ¢ Man
Friday,’ we all know, was a very respectable man, although a black man,
and black men have not been denounced as criminals yet.” The law is
otherwise in the United States.
King v. Wood, 1 N. & M. (South Car.) 184.

Where the defendants posted up in a public club-room the following
notice : “ The Rev. J. Robinson and Mr. J. K., inhabitants of this town, not
being persons that the proprietors and annual subscribers think it proper
to associate with, are excluded this room ;” this was held no libel.

Robinson v. Jermyn, 1 Price, 11.

It is not libellous to publish in a newspaper that the plaintiff has sued
his mother-in-law in the County Court.

Coz v. Cooper, 12 W. R. 75; 9 L. T. 329.

The following words are no libel (in their obvious and natural meaning
at all events) :— Society of Guardians for the Protection of Trade against
Swindlers and Sharpers. I am directed to inform you that the persons using
the firm of Goldstein & Clo. are reported to this Society as improper to be
proposed to be balloted for as members thereof.” The judgment would
have been otherwise, had there been an averment that it was the custom of
the society to designate swindlers and sharpers by the term “improper
persons to be members of this society.”

Goldstein v. Foss, 6 B. & C. 154 (in Ex. Ch.) 4 Bing. 489; 2C. &
P.252; 2Y.&J.146; 1 M. & P. 402.

It is not a libel to write and publish in the Times:—“ We are requested
to state that the honorary secretary of the Tichborne Defence Fund is not
and never was a captain in the Royal Artillery as he has been erroneously
described,” for these words do not impute that the plaintiff had so repre-
sented himself.

Hunt v. Goodlake, 43 L. J. C. P. 54 ; 29 L. T. 472.



26 DEFAMATORY WORDS.

It is not defamatory to write and publish of the plaintiff words implying
that he endeavoured to suppress dissension and discourage sedition in
Ireland ; for, though such words might injure him in the minds of
criminals and rebels, they would not tend to lower him in the estimation
of right-thinking men.

Mawe v. Pigott, Ir. R. 4 C. L. 54,
And see Clay v. Roberts, 9 Jur. N. S.580; 11 W.R. 649; 8
L.T. 397.

So a notice sent by a landlord to his tenants :—‘ Messrs Henty & Sons
hereby give notice that they will not receive in payment any cheques
drawn on any of the branches of the Capital and Counties Bank,” is

' not defamatory.
Capital & Counties Bank v. Henty & Sons, 28 W. R. 490 ; 42 L. T.
314;(C.A)5C.P.D.514 ;49 L.J. C. P. 830 ; 28 W. R. 851.

The plaintiff was a certificated art master, and had been master at the
‘Walsall Science and Art Institute, His engagement there ceased in June,
1874, and he then started, and became master of, another school which was
called “The Walsall Government School of Art,” and was opened in August.
In September the following advertisement appeared in the Walsall Observer,
signed by the defendants as chairman, treasurer, and secretary of the
Institute respectively :—“ Walsall Science and Art Institute. The public
are informed that Mr. Mulligan’s connection with the institute has ceased,
and that he is not authorised to receive subscriptions on its behalf.”
Held that this was no libel ; and that no innuendo could make it so : for
the words were not capable of a defamatory meaning.

Mulligan v. Cole and others, L. R. 10 Q. B. 549; 44 L. J. Q. B.
153; 33 L. T. 12.

If the words are not reasonably susceptible of any
defamatory meaning, the Court will hold the statement
of claim bad on demurrer; or if there be no demurrer,
the judge at the trial will stop the case. Butif the words
are reasonably susceptible of two constructions, the one
an innocent, the other a libellous construction, then it is
a question for the jury which construction is the proper
one; and in such a case if the defendant demurs, his
demurrer will be overruled (Jemner and another .
A’Beckett, L.R.7Q.B.11; 41 L.J. Q. B. 14 ; 20 W. R.
181; 25 L. T. 464); if the judge at the trial nonsuits,
the Court will order a new trial. (Hart and another v.
Wall,2C.P.D.146; 46 L.J. C.P. 227 ; 256 W.R. 373.)

The jury should always read the alleged libel through
before deciding that its tendency is injurious. A word
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at the end may alter the whole meaning. (See Hunt v.
Algar, 6 C. & P. 245, post, p. 100.) So if in one part
appears something to the plaintiff’s discredit, in another
something to his credit, ¢ the bane ”” and * the antidote ”
should be taken together. The jury should not dwell on
isolated passages, but judge of the publication as a whole.
(Per Lord Ellenborough, C.J., in R. v. Lambert & Perry,
2 Camp. 398; 31 How. St. Tr. 340 ; per Lord Kenyon,
C.J., in R. v. Reeves, Peake Add. Cas. 84; per Fitz-
gerald, J., in R. v. Sullivan, 11 Cox C. C. 58.)

Tllustration.

The report of a trial for libel contained some strong observations against
the plaintiff, which were indeed a necessary part of the report, as the defen-
dant had justified. At the end it was stated that the jury found a verdict
for the plaintiff for £30. Held that the publication taken as a whole was
not injurious to the plaintiff.

Chalmers v. Payne, 2 C. M. & R. 156; 5 Tyrw. 766 ; 1 Gale, 69.

It is libellous to impute to any one holding an office
that he has been guilty of improper conduct in that office
or has been actuated by wicked, corrupt, or selfish motives,
or is incompetent for the post. So it is libellous to impute
to a member of any of the learned professions that he
does not possess the technical knowledge necessary for
the proper practice of such profession, or that he has
been guilty of professional misconduct. And it is not
necessary (as it is in cases of slander, pos?, p. 69) that
the person libelled should at the time still hold that office
or exercise that profession: it is actionable to impute
past misconduct when in office. (Parmiter v. Coupland,
6 M. & W. 108; Boydell v. Jones, 4 M. & W. 446,
Warman v. Hine, 1 Jur. 820; Goodburne v. Bowman,
9 Bing. 632.)

In cases of slander there is a curious distinction drawn be-
tween offices of profit merely and offices of honour, such as that
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of justice of the peace; and it has been held that merely to
impute incompetency or want of ability (as distinct from a want
of integrity or impartiality) to a justice of the peace is not
actionable, see p. 70. There is no authority, however, for sup-
posing that an action of libel would not lie, if such words were

printed and published.

Tllustrations.

It is libellous to write and publish of a Protestant archbishop that he
attempted to convert a Catholic priest by offers of money and of preferment
in the Church of England and Ireland.

Archbishop of Tuam v. Robeson and another, 5 Bing. 17; 2 M. &
P. 32.

It is libellous to write and publish of an ex-mayor and a justice of the
peace that during his mayoralty he was guilty of partiality and corruption
and displayed ignorance of his duties ; and this notwithstanding the public
nature of the offices he held.

Parmiter v. Coupland, 6 M. & W. 105; 9 L. J. Ex. 202; 4 Jur.
701.
Goodburne v. Bowman, 9 Bing. 532.

It is libellous to write and publish of a clergyman that he came to the
performance of divine service in a towering passion, and that his conduct is
calculated to make infidels of his congregation.

Walter v. Brogden, 19 C. B. N. 8. 65.

Gathercole v. Miall, 15 M. & W. 319 ; 10 Jur. 337; 15 L. J. Ex.
179.

But see Kelly v. Tinling, L. R. 1 Q. B. 699; 35 L. J. Q. B. 231;
12 Jur. N. 8. 940; 14 W. R. 51 ; 13 L. T. 255.

It is libellous to write and publish of a dissenting minister:—* A serious
misunderstanding has recently taken place amongst the independent dis-
senters of Great Marlow and their pastor, in consequence of some personal
invectives publicly thrown from the pulpit by the latter against a young
lady of distinguished merit and spotless reputation. We understand, how-
ever, that the matter is to be taken up seriously.”— Bucks Chronicle.

Edwards v. Bell and others, 1 Bing. 403.
As to a Roman Catholic priest, see
Hearne v. Stowell, 12 A. & E. 719; 4 P. & D. 696 ; 6 Jur. 458.

A body of trustees of a certain charity can sue jointly for a libellous letter
published in the Wisbeach Chronicle imputing to them improper manage-
ment of the charity funds.

Booth v. Briscoe (C. A.), 2 Q. B. D. 496; 25 W. R. 838,

Parish Officers, dc.

It is libellous to charge an overseer of a parish with “oppressive con-
d uct” towards the paupers.
Woodard v. Dowsing, 2 M. & Ry. 74.
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A placard stating of a certain overseer that when out of office he advo-
cated low rates, when in office he advocated high rates, and that the defen-
dant would not trust him with £5 of his property, is a libel.

Cheese v. Scales, 10 M. & W. 488.

It is libellous to accuse a vestry clerk with having in any way misapplied
the money of the parish.

May v. Brown, 3 B. & C. 113.

It is libellous to charge a guardian of the poor with having been during
the preceding year “a great defaulter ” in his account.

Warman v. Hine, 1 Jur. 820.

It is libellous to charge the clerk to the justices of a borough with
corruption.

Blagg v. Sturt, 10 Q. B. 899 ; 16 L. J. Q. B. 39; 11 Jur. 101.

It is libellous to impute habitual drunkenness and neglect of his duties
to a certificated master mariner.

Cozxhead v. Richards,2 C. B. 569 ; 15 L. J. C. P. 278 ; 10 Jur. 984.

Harwood v. Green, 2 C. & P. 141.

Irwin v. Brandwood, 2 H. & C. 960 ; 33 L. J. Ex. 257; 9 L. T.
772; 10 Jur. N. S, 370; 12 W. R. 438.

Medical Men.

To advertise falsely that certain quack medicines were prepared by a
physician of eminence is a libel upon such physician.
Clark v. Freeman, 11 Beav. 112; 17 L. J. Ch. 142 ; 12 Jur. 149.
But it is no libel to write and publish of a physician that he has met
homeeopathists in consultation ; although it be averred in the declaration
that to do so would be a breach of professional etiquette.
Clay v. Roberts, 9 Jur. (N. S.) 580; 11 W. R. 649; 8 L. T. 397.

Barristers.

To write and publish falsely of a barrister that he edited the third edition
of a law-book is actionable, if the book is proved to be full of inaccuracies
which would seriously prejudice the plaintiff’s reputation.

Archbold v. Sweet, 1 Moo. & Rob, 162; 5 C. & P. 219.

To write and publish of a barrister that he is “a quack lawyer and a
mountebank ” and “ an impostor” is actionable.

Walkley v. Healey, 7 C. B. 591; 18 L. J. C. P. 241.

Solicitors and Attorneys.

It is libellous to compare the conduct of an attorney in a particular case
to that of the celebrated firm of Quirk, Gammon & Snap in “Ten Thousand
a Year.”

Woodgate v. Ridout, 4 F. & F. 202.

A correct report in the Observer of certain legal proceedings was headed
¢ Shameful conduct of an attorney.” Held that the heading was a libel,
even though all that followed was protected.

Clement v. Lewis, 3 Br. & Bing. 297; 3 B. & Ald. 702; 7
Moore, 200.
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The libel complained of was headed—* How Lawyer B. treats his
clients,” followed by a report of a particular case in which one client of
Lawyer B.’s had been badly treated.. That particular case was proved to be
correctly reported, but this was held insufficient to justify the heading
which implied that Lawyer B. generally treated his clients badly.

Bishop v. Latimer, 4 L. T. 775.

Libel complained of, that the plaintiff, a proctor, had three times been
suspended from practice for extortion. Proof that he had once been so
suspended was held insufficient.

Clarkson v. Lawson, 6 Bing. 266,587; 3 M. & P. 605; 4 M. &
P. 356.
Blake v. Stevens and others, 4 F. & F. 232 ; 11 L. T. 543.

It is libellous to impute to a solicitor ¢ disgraceful conduct ” in having at
an election disclosed confidential communications made to him profes-
sionally.

Moore v. Terrell and others, 4 B. & Ad. 870; 1 N. & M. 559.

Journalists.

It is libellous to impute to the editor and proprietor of a newspaper that
in advocating the sacred cause of the dissemination of Christianity among
the Chinese, he was an impostor, anxious only to put money into his own
pocket by extending the circulation of his paper; and that he had pub-
lished a fictitious subscription list with a view to induce people to
contribute.

Campbell v. Spottiswoode, 3 B. & S.769; 32 L. J. Q. B. 185;
9 Jur. N. 8. 1069 ; 11 W. R.569; 8 L. T. 201.
It is libellous to call the editor of a newspaper “a libellous journalist.”
Wakley v. Cooke & Healey, 4 Exch. 511 ; 19 L. J. Ex. 91.

It is libellous to write and publish that a newspaper has a separate page
devoted to the advertisements of usurers and quack doctors, and that the
editor takes respectable advertisements at a cheaper rate if the advertisers
will consent to their appearing in that page.

Russell and another v. Webster, 23 W. R. 59.

It is not libellous for one newspaper to call another “ the most vulgar,
ignorant and scurrilous journal ever published in Great Britain ;” but it is
libellous to add “it is the lowest now in circulation ; and we submit the
fact to the consideration of advertisers;” for that affects the sale of the
paper and the profits to be made by advertising.—(Lord Kenyon, C.J.)

Hertot v. Stuart, 1 Esp. 437.

Any written words are libellous which impeach the
credit of any merchant or trader by imputing to him
bankruptey, insolvency, or even embarrassment either
past, present, or future, or which impute to him fraud
or dishonesty or any mean and dishonourable trickery
in the conduct of his business, or which in any other
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method are prejudicial to him in the way of his employ-
ment or trade.

“ The law has always been very tender of the reputation of
tradesmen, and therefore words spoken of them in the way of
their trade will bear an action that will not be actionable in the
case of another person, and if bare words are so, it will be
stronger in the case of a libel in a public newspaper which is so
diffusive.” Per curiam in Harman v. Delany, 2 Str. 898 ; 1
Barnard. 289 ; Fitz. 121.

Competition between rival traders is allowed to any extent,
so long as only lawful means are resorted to. Pudsey Coal Gas
Co. v. Corporation of Bradford, L. R. 15 Eq. 167 ; 42 L. J.
Ch. 293; 21 W. R. 286; 28 L. T. 11. But force and violence
must not be used (Young v. Hickens, 6 Q. B. 606), nor threats
(Tarleton and others v. McGawley, Peake, 270), nor imputations
of fraud or dishenesty.

Illustrations.

The printers of a newspaper, by a mistake in setting up in type the
announcements from the London Gazette, placed the name of the plaintiff’s
firm under the heading “ First Meetings under the Bankruptcy Act”
instead of under “ Dissolutions of Partnership.” An ample apology was
inserted in the next issue : no damage was proved to have followed to the
plaintiff : and there was no suggestion of any malice. In an action for
libel against the proprietors of the paper, the jury awarded the plaintiff
£50 damages. Held that the publication was libellous, and that the damages
awarded were not excessive.

Shepheard v. Whitaker, L. R. 10 C. P. 502 ; 32 L. T. 402.

[N.B.—The chief clerk thought £10 sufficient in a very similar case,
Stubbs v. Marsh, 15 L. T. 312.]

It is libellous to advertise that a certain optician is “a licensed hawker”
and “a quack in spectacle secrets.”

Keyzor and another v. Newcomb, 1 F. & F. 559.

It is a libel to write and publish of a licensed victualler that his licence
has been refused ; as it suggests that he had committed some breach of the
licensing laws.

Bignell v. Buzzard, 3 H. & N. 217 ; 27 L. J. Ex. 355.

It is libellous to write and publish of the defendant that he regularly
supplies bad and unwholesome water to ships, whereby the passengers are
made ill. .

Solomon v. Lawson, 8 Q. B.823; 15 L. J. Q. B, 253 ; 10 Jur.
796.
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But for one tradesman merely to puff up his own goods, and decry those
of his rival, is no libel ; unless fraud or dishonesty be imputed.

Erans v. Harlow, 5 Q. B. 624 ; 13 L. J. Q. B. 120 ; 8 Jur. 671 ;
D. & M. 507. .
Heriot v. Stuart, 1 Esp. 437, ante, p. 30.

Partners may sue jointly for a libel defamatory of the partnership.

Le Fanu v. Malcolmson, 1 H. L. C. 637 ; 8 Ir. L. R. 418.
Haythorn v. Lawson, 3 C. & P. 196.
Ward v. Smith, 6 Bing. 749 ; 4 C. & P. 302 ; 4 M. & P. 595.

So a company or corporation can sue even one of their own members
for a libel relating to their management of their business.

Williams v. Beaumont, 10 Bing. 260 ; 3 Moore & Sc. 705.

Eastwood v. Holmes, 1 F. & F. 347.

Metropolitan Ommibus Co. v. Hawkins, 4 H. & N. 87; 28 L. J.
Ex. 201; 5 Jur. N. S. 226 ; 7 W. R. 265; 32 L. T. (Old S.)
281.

A married woman trading under her own name according to the custom
of London may sue as a trader, without joining her husband, for a libel on
her in the way of her trade.

Per Brett, J., in Summers v. City Bank, L. R. 9 C. P. 583 ; 43
L. J. C. P. 261.

Sometimes also an attack upon a thing may be defama-
tory of the owner of that thing, or of others immediately
connected with it. DBut this is only so where an attack
upon the thing is also an indirect attack upon the
individual. If the words do not touch the personal
character or professional conduct of the individual, they
are not defamatory of Aim, and no action lies (unless the
words fall within the rules relating to Slander of Title ;
see post, c. V.) DBut to impute that the goods which
the defendant sells or manufactures are adulterated to
his knowledge, is a distinct charge against the defendant
of fraud and dishonesty in his trade.

A declaration alleged that the plaintiffs were manufacturers of bags, and had
manufactured a bag which they called the “Bag of Bags,” and the defendant
printed and published, concerning the plaintiffs in their business, the words
following :—* As we have not scen the Bag of Bags, we cannot say that it
is useful, or that it is portable, or that it is ¢legant. All these it may be,
but the only point we can deal with is the title, which we think very silly,
very slangy, and very vulgar ; and which has been forced upon the notice
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of the public ad nauseam.” On demurrer, Lush, J., held that the words
could not be deemed libellous, either upon the plaintiffs or upon their mode
of conducting their business. But Mellor and Hannen, JJ., thought that
it was a question for the jury whether the words went beyond the limits
of fair criticism, and whether or not they were intended to disparage the
plaintiffs in the conduct of their business.

Jenner and another v. A’Beckett, L. R. 7 Q. B. 11; 41 L. J.

Q. B.14; 20 W.R.181; 5 L. T. 464.

The defendant published an advertisement in these words :—* Whereas
there was an account in the Craftsman of John Harman, gunsmith, making
guns of two feet six inches to exceed any made by others of a foot longer
(with whom it is supposed he is in fee), this is to advise all gentlemen to
be cautious, the said gunsmith not daring to engage with any artist in town,
nor ever did make such an experiment (except out of a leather gun), as any
gentleman may be satisfied of at the Cross Guns in Longacre.” Held a
libel on the plaintiff in the way of his trade. Verdict for the Plaintiff.
Damages £50.

Harman v. Delany, 2 Stra. 898 ; 1 Barnard. 289, 438 ; Fitz. 121.

A declaration alleged that the plaintiff carried on the trade of an engi-
neer, and sold in the way of his trade goods called *self-acting tallow
syphons or lubricators,” and that the defendant published of the plaintiff in
his said trade and as such inventor as follows :—* This is to caution parties
employing steam power from a person, offering what he calls self-acting
tallow syphons or lubricators, stating that he is the sole inventor, manufac-
turer and patentee, thereby monopolizing high prices at the expense of the
public. R. Harlow (the defendant) takes this opportunity of saying that
such a patent does not exist,and that he has to offer an improved lubricator,
which dispenses with the necessity of using more than one to a steam
engine, thereby constituting a saving of 50 per cent. over every other kind
yet offered to the public. Those who have already adopted the lubricators
against which R. H. would caution, will find that the tallow is wasted
instead of being effectually employed as professed.” Held no libel on the
plaintiff, either generally, or in the way of his trade, but only a libel on the
lubricators, and therefore not actionable without proof of special damage.

Evans v. Harlow, 5 Q. B. 624 ; 13 L. J. Q. B. 120 ; 8 Jur. 571;
D. & M. 507.

So where one tradesman merely asserts that his own goods are superior
to those of some other tradesman, no action lies unless the words be pub-
lished falsely and maliciously and special damage has ensued.

Young and others v. Macrae, 3 B. & 8.264; 32 L.J. Q. B.6;
11 W.R. 63; 9Jur. N. 8.539; 7 L. T. 354.

Western Counties Manure Co. v. Lawes Chemical Manure Co., L.
R.9Ex.218; 43 L.J. Ex. 171 ; 23 W. R. 6.

A libel on the management of a newspaper is a libel on its proprietors,
jointly, in the way of their trade, and therefore actionable without special

Russell and another v. Webster, 23 W. R. 59.
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To write and publish that a ship is unseaworthy may be a libel on its
captain. “It is like saying of an innkeeper that his wine or his tea is
poisoned.”

Ingram v. Lawson, 6 Bing. N. C. 212; 8 Sc. 471, 478; 4 Jur.
151; 9C. & P. 326.

To advertise falsely that certain quack medicines were prepared by an
eminent physician, is a libel upon such physician.

Clark v. Freeman, 11 Beav, 112; 17 L. J. Ch. 142; 12 Jur.
149.

It is libellous falsely to impute to a bookseller that he publishes
immoral or absurd poems.

Tabart v. Tipper, 1 Camp. 350.

It is libellous falsely to write and publish of professional vocalists that
they had advertised themselves to sing at certain music-halls songs which
they had no right to sing in public.

Hart and another v. Wall, 2 C. P. D. 146 ; 46 L. J. C. P. 227 ;
25 W. R. 373.

But comments, however severe, on the advertisements or handbills of a
tradesman, will not be libellous, if the jury find that they are fair and
temperate comments not wholly undeserved on a matter to which public
attention was expressly invited by the plaintiff.

Parisv. Levy,9 C.B. N, S.342; 30 L.J.C.P.11; 9 W. R.
71; 3L.T.324; 2F. & F.71.

Morrison and another v. Harmer and another, 3 Bing. N. C. 759 ;
4 Scott, 524 ; 3 Hodges, 108,

Fair and bond fide Comment.

Every one has a right to comment on matters of public
interest and general concern, provided he does so fairly
and with an honest purpose. Such comments are not
libellous, however severe in their terms, unless they are
written intemperately and maliciously. Every citizen
has full freedom of speech on such subjects, but he must
not abuse it.

This branch of the law is of but recent growth. Cockburn,
C. J,, says in Wason v. Walter, L. R. 4 Q. B. 98, 94 :—

“Our law of libel has, in many respects, only gradually de-
veloped itself into anything like a satisfactory and settled form.
The full liberty of public writers to comment on the conduct
and motives of public men has only in very recent times been
recognised. Comments on government, on ministers and officers
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of state, on members of both Houses of Parliament, on judges
and other public functionaries, are now made every day, which
half a century ago would have been the subject of actions or
ex officio informations, and would have brought down fine and
imprisonment on publishers and authors. Yet who can doubt
that the public are gainers by the change, and that, though in-
Jjustice may often be done, and though public men may often
have to smart under the keen sense of wrong inflicted by
hostile criticism, the nation profits by public opinion being thus
freely brought to bear on the discharge of public duties?”

The right to comment upon the public acts of public
men is the right of every citizen, and is not the peculiar
privilege of the press.” (Kane v. Mulvany, Ir. R. 2
C. L. 402.) But newspaper writers, though in strict
law they stand in no better position than any other
person, are generally allowed greater latitude by juries.
For it is in some measure the duty of the press to watch
narrowly the conduct of all government officials, and the
working of all public institutions, to comment freely on
all matters of general concern to the nation, and to
fearlessly expose abuses. '

It has often been said in misi prius cases, that fair and
honest criticism in matters of public concern is “ privileged.”
But this does not mean that such words are “ privileged by
reason of the occasion ” in the strict legal sense of that term.
The defence really is, that the words are not defamatory ; that
criticism is no libel. This is very clearly pointed out by Black-
burn, J., in Campbell v. Spottiswoode, 3 B. & S. 769 ; 32 L. J.
Q. B.185; 9 Jur. N. S.1069; 11 W. R. 569 ; 8 L. T. 201.

If such criticism was privileged in the strict sense of the
word, it would in every case be necessary for the plaintiff to
prove actual malice, however false and however injurious the
strictures may have been; while the defendant would only have
to prove that he honestly believed the charges himself in order to
escape all liability ; and this clearly is not the law. Comment

and criticism on matters of public interest stand on a different
D2
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footing from reports of judicial or Parliamentary proceedings.
Such reports are privileged, so long as they are fair and ac-
curate reports and nothing more. But so soon as there is any
attempt at comment, the privilege is lost. In short, report and
comment are two distinct and separate things. Fair reports
are privileged, while fair comments on matters of public interest
are no libels at all.

Tllustrations.

Condemnation of the foreign policy of the Government, however sweeping,
is no libel.

Animadversions, however severe, on the use made by the vestry of the
money of the ratepayers, is not libellous, unless corruption or embezzle-
ment be imputed to individual vestrymen.

Criticism, however trenchant, on any new poem or novel, or on any
picture exhibited in a public gallery, is no libel.

But to maliciously pry into the private life of any poet, novelist, artist,
or statesman, is indefensible.

Criticism.

Every one of the public is entitled to pass an opinion
on everything which in any way invites public attention.
Those of the public whose opinion on such matters is best
worth having are called critics. From their education,
ability, or experience, they can judge with precision
(which is the true meaning of the word to eriticize), and
their opinion, therefore, is entitled to respect. Their
criticism may be commendatory, but it is, perhaps, more
generally unfavourable. 8till, so long as it continues to
be criticism at all, it is not defamatory Where defama-
tion commences, true criticism ends.

True criticism differs from defamation in the following
particulars :—

1. Criticism deals only with such things as invite
public attention, or call for public comment.

2. Criticism never attacks the individual, but only his
work. Such work may be either the policy of a govern-
ment, the action of a member of Parliament, a public
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entertainment, a book published, or a picture exhibited.
In every case the attack is on a man’s acfs, or on some
thing, and not upon the man himself. A true critic
never indulges in personalities.

3. True criticism never imputes or insinuates dis-
honourable motives (unless justice absolutely requires it,
and then only on the clearest proofs).

4. The critic never takes advantage of the occasion to
gratify private malice, or to attain any other object
beyond the fair discussion of matters of public interest,
and the judicious guidance of the public taste.

Every one has a right to publish such fair and candid
criticism, even ‘ although the author may suffer loss from
it. Such a loss the law does not consider as an injury,
because it is a loss which the party ought to sustain.
It is, in short, the loss of fame and profits to which he
was never entitled.” * * * ¢ Reflection upon
personal character is another thing. Show me an
attack upon the moral character of the plaintiff,
or any attack upon his character unconnected with
his authorship, and I should be as ready as any
judge who ever sat here to protect him. But I cannot
hear of malice on account of turning his works into
ridicule.” (Per Lord Ellenborough in the celebrated
case of Sir John Carr v. Hood, 1 Camp. 355, n.) So in
Tabart v. Tipper, 1 Camp. 351, the same learned Judge
says: ‘“Liberty of criticism must be allowed, or we
should neither have purity of taste nor of morals. Fair
discussion is’ essentially necessary to the truth of history
and the advancement of science. That publication,
therefore, I shall never consider as a libel, which has for
its object, not to injure the reputation of any individual,
but to correct misrepresentations of fact, to refute sophis-
tical reasoning, to expose a vicious taste in literature, or
to censure what is hostile to morality.” ¢ God forbid,”
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exclaims Alderson, B. in Gathercole v. Miall, 156 M. &
W. 340, “ God forbid that you should not be allowed to
comment on the acts of all mankind, provided you do it
justly and truly.” ¢ A critic must confine himself to
criticism, and not make it the veil for personal censure,
nor allow himself to run into reckless and unfair attacks
merely from the love of exercising his power of denuncia-
tion.” (Per Huddleston, B.,in Whistler v. Ruskin ; Times
for Nov. 27th, 1878.)

But all comments must be fair and honest. Matters
of public interest must be discussed temperately. Wicked
and corrupt motives should never be wantonly assigned.
And it will be no defence that the writer, at the time he
wrote, honestly believed in the truth of the charges he
was making, if such charges be made recklessly, un-
reasonably, and without any foundation in fact. (Camp-
bell v. Spottiswoode, 3 F. & F. 421; 3 B. & 8. 769;
32L.J. Q. B.185; 11 W. R. 569 ; 9 Jur. N. 8. 1069 ;
8 L. T. 201.) Some people are very credulous, especially
in politics; and can readily belicve any evil of their
opponents. There must therefore be some foundation in
fact for the charges made ; the writer must bring to his
task some degree of moderation and judgment.

Slight unintentional errors, on the other hand, will be
excused. If a writer in the course of temperate and
legitimate criticism falls into error as to some detail, or
draws an incorrect reference from the facts before him,
and thus goes beyond the limits of strict truth, such
inaceuracies will not cause judgment to go against
him, if the jury arc satisfied, after reading the whole
publication, that it was written honestly, fairly, and
with regard to what truth and justice require. ¢ It
is not to be expected that a public journalist will
always be infallible.”” (Per Cockburn, C.J., 2 F. &
F. 216.) '
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But the critic must confine himself to the merits of
the work before him. He must not follow the plaintiff
into his domestic life, or attack his private character.
He must carefully examine the production before him,
and then honestly state his true opinion of it.

So long as a writer confines himself to comments on
the public conduct of public men, the mere fact that
motives have been unjustly assigned for such conduct is
not of itself sufficient to destroy this defence, though of
course it will tell strongly in favour of the plaintiff.
‘A line must be drawn,” says Cockburn, C.J., in Camp-
bell v. Spottiswoode, 3 B. & 8. 776,7; 32L.J. Q.B.199;
8 L. T. 201, “between criticism upon public conduct
and the imputation of motives by which that conduct
may be supposed to be actuated ; one man has no right
to impute to another, whose conduct may be fairly open
to ridicule or disapprobation, base, sordid, and wicked
motives, unless there is so much ground for the imputa-
tion that a jury shall find, not only that he had an
honest belief in the truth of his statements, but that his
belief was not without foundation ... .” ¢I think
~ the fair position in which the law may be settled is this:
That where the public conduct of a public man is open
to animadversion, and the writer who is commenting
upon it makes imputations on his motives, which arise
fairly and legitimately out of his conduct, so that a jury
shall say that the criticism was not only honest but also
well founded, an action is not maintainable. But it is
not because a public writer fancies that the conduct of a
public man is open to the suspicion of dishonesty, he is
therefore justified in assailing his character as dishonest.”

Illustrations.

An article in the Saturday Review imputed to the plaintiff, the editor and
part proprietor of the British Ensign, that in advocating the propagation of



40 DEFAMATORY WORDS.

Christianity among the Chinese his purpose was merely to increase the
circulation of his own paper, and so put money into his own pocket ; that
he was an impostor, and that he put forth a list of fictitious subscribers in
order to delude others into subscribing. The jury found that the writer
honestly believed the imputations contained in the article to be well-
founded, but the Court held that the limits of fair criticism had been
undoubtedly exceeded.
Campbell v. Spottiswoode, 3 F. & F. 421 ; 32 L.J. Q. B. 185;
3B.&8S.769; 9 Jur. N.S.1069; 11 W, R.569; 8 L. T.
201.

Two sureties were proposed for the Berwick election petition : neither of
whom had any connection with the borough. Affidavits were put in to
show that one of them was an insufficient surety, being embarrassed in his
affairs. The T'¢mes set out these affidavits and added the remarks, “ But
why, it may be asked, does this cockney tailor take all this trouble, and
subject himself to all this exposure of his difficulties and embarrassments ?
He has nothing to do with the borough of Berwick-upon-Tweed or its
members. How comes it then that he should take so much interest in the
job? There can be but one answer to these very natural and reasonable
queries : he is hired for the occasion. The affair in fact is a foul job through-
out, and it is only by such aid that it can possibly be supported.” In an
action brought on the whole article, the defendant pleaded that the publi-
cation was a correct report of certain legal proceedings, ¢ together with a
fair and bond fide commentary thereon.” But the jury thought the comment
was not fair and gave the plaintiff damages £100.

Cooper v. Lawson, 8 A.& E. 746 ; 1 P.&D. 15; 1W. W. & H.
601 ; 2 Jur. 919,

The plaintiff was ex-mayor of Winchester. The Hampshire Advertiser
imputed to him partiality and corruption and ignorance of his duties as
mayor and justice of the peace for the borough. Held that though some
words which are clearly libellous of a private person may not amount to a
libel when spoken of a person holding a public capacity, still any imputa-
tion of unjust or corrupt motives is equally libellous in either case.

Parmiter v. Coupland, 6 M. & W, 105 ; 9 L. J. Ex, 202 ; 4 Jur.
701.

But when an attack is made on the policy of Her Majesty’s Government
or on the public conduct of any high officer of State, it appears now that
wicked or at least selfish, motives may be imputed, so long as they are
not recklessly and maliciously imputed.

Per Martin, B., in Harle v. Catherall, 14 L. T. 801.

Per Cockburn, C.J., in Wason v. Walter, L. R. 4 Q. B. 93;
L J.Q B. 34; 17W. R. 169; 19 L. T. 416; 8B. &
730.

And in Campbell v. Spottiswoode, ante, p. 39.

The defendants, the printers and publishers of the Manchester Courier,
published in their paper a report of the proceedings at a meeting of the
board of guardians for the Altrincham Poor-Law Union, at which charges
were made against the medical officer of the union workhouse at Knutsford,

38
S.
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of neglecting to attend the pauper patients when sent for. Such charges
proved to be utterly unfounded ; they were made in the absence of the
medical officer, without any notice having been given him. Held that the
matter was one of public interest ; but that the report was not privileged
by the occasion, although it was admitted to be a correct account of what
pessed at the meeting ; that it was obviously unfair to the plaintiff that
such ez parte statements should be published in the local papers ; that the
editor should therefore have exercised his discretion and excluded the
report altogether ; and the plaintiff recovered 40s. damages and costs.
Purcell v. Sowler (C.A.), 2 C. P.D. 215; 46 L. J. C. P. 308 ;
25 W. R. 362 ; 36 L. T. 416.

‘What are matters of public interest ?

The public conduct of every public man is a matter of
public concern : —

“A clergyman with his flock, an admlral with his
fleet, a general with his army, and a judge with his
jury, are all subjects of public discussion. Whoever
fills a public position renders himself open thereto. He
must accept an attack as a necessary, though unpleasant,
appendage to his office.” (Per Bramwell, B., in Kelly v.
Sherlock, L.R. 1 Q. B. 689 ; 35 L.J. Q. B. 209; 12 Jur.
N. 8. 937.)

All political, legal, and ecclesiastical matters therefore
are matters of public concern. So is the conduct of
every vestry, town council, board of guardians, &c.
For, although these may be matters of local interest
principally, still this rule applies, so long as they are not
private matters. Anything that is a public concern to
the inhabitants of Birmingham or Manchester is a matter
of public interest within the meaning of the rule. See
the remarks of Cockburn, C.J., in Coz v. Feeney, 4 F. & F.
13. And again in Purcell v. Sowler, 2 C. P. D. 218,
the same learned judge says: ‘But it seems to me that
whatever is matter of public concern when administered
in one of the government departments, is matter of
public concern when administered by the subordinate
authorities of a particular district. It is ome of the
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characteristic features of the government of this country
that, instead of being centralized, many important
branches of it are committed to the conduct of local
authorities. Thus the business of counties, and that of
cities and boroughs, is, to a great extent, conducted by
local and municipal government. It is not, therefore,
because the matter under consideration is one which in
its immediate consequences affects only a particular
neighbourhood that it is not a matter of public concern.
The management of the poor and the administration of
the poor-law in each local district are matters of public
interest. In this management the medical attendance
on the poor is matter of infinite moment, and conse-
quently the conduct of a medical officer of the district
may be of the greatest importance in that particular
district, and so may concern the public in general.”
Matters of public interest may be conveniently
grouped under the following heads : —
Affairs of state;
The administration of justice;
Public institutions and local authorities ;
Ecclesiastical matters ;
Books, pictures, and architecture ;
Theatres, concerts, and other public entertainments;
Other appeals to the public.

I ol

1. Agairs of State.

The conduct of all public servants, the policy of the
Government, our relations with foreign countries, all
suggestions of reforms in the existing laws, all bills
before Parliament, the adjustment and collection of
taxes, and all other matters which touch the public
welfare, are clearly matters of public interest, which
come within the preceding rule. ¢ Every subject has a
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right to comment on those acts of public men which
concern him as a subject of the realm, if he do not make
his commentary a cloak for malice and slander.” (Per
Parke, B., in Parmiter v. Coupland, 6 M. & W. 108.)
Those who fill 